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tions on the basis of law and justice," would be to encourage the forma- 
tion of societies of international law in the different countries of Latin- 
America. Accordingly, and in pursuance of the purpose expressed in 
the Society's constitution to co-operate with societies in other countries 
having the same objects, the Committee, as an inducement to the forma- 
tion of such societies, provided that the price of subscription of the 
Spanish edition of the American Journal of International Law, 
including the Proceedings, to societies of international law in Latin- 
America having a membership of at least twenty-five members, shall be 
four dollars per annum, postage prepaid. It is gratifying to note that 
this wise forethought of the Committee has produced results, for the 
formation of societies of international law in Latin-America has already 
begun. 

The American Society of International Law is to be congratulated 
upon this great opportunity to carry out a project which promises to 
play such an important part in promoting the friendly relations between 
the American Republics. For the first time, an organ has been estab- 
lished, printed in the languages common to the various countries of 
the Western Hemisphere, through the columns of which there may be 
an interchange of the views of the leaders of thought in the realms of 
international law and diplomatic relations from which there should 
result a clear and sympathetic understanding of the international prob- 
lems which confront them. 



FRENCH DIPLOMATIC AGENTS AND THEIR JURISDICTION AS CIVIL STATUS 
OFFICERS STATIONED ABROAD* 

An extremely curious and interesting question regarding the juridical 
status of diplomatic agents in their capacity as civil status officers, was 
passed upon by the court for settling conflicts between French laws, 
in a decision of March 25, 1911. It is the case of Rouzier v. Carteron. 
Here is the controversy. 

M. Rouzier, a French citizen residing at Port-au-Prince (Haiti), had, 
according to Haitian laws, married a Miss Blanche de Madelung. In 

1906, they obtained a decree of divorce from the Haitian courts. In 

1907, the former husband and wife wished to resume their former status 

* Note kindly furnished by Mr. G. Scelle, of Paris, in reference to a recent decision 
by the court for settling conflicts between French laws. 
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and get married again; but the Haitian law does not permit this. - They 
then addressed themselves to M. Carteron, the French Minister to 
Haiti, in order that he should perform the marriage ceremony in his 
capacity of civil status officer for French citizens residing abroad. But 
a few days before the date appointed for the marriage, Rouzier contrib- 
uted to a Haitian newspaper an article regarding the re-marriage of 
former husband and wife, in which he criticized the Haitian law. The 
article caused a stir, and the French Minister declared that, under these 
circumstances, he would not perform the marriage, stating that consid- 
erations of a diplomatic character incapacitated him. 

M. Rouzier, who had traveled from France to Haiti to have the 
marriage performed, sought redress from the civil courts for the pe- 
cuniary and moral prejudice caused to him, suing the diplomatic agent 
for a sum of fifty thousand francs in damages. 

Would the case be received by the courts or meet with a plea in bar 
rising from the theory of governmental acts? The French public law 
still admits this theory; the number of such cases tends to decrease, 
but they still occur particularly in matters concerning diplomatic acts. 
There are cases concerning claims of individuals for injuries sustained 
through acts of the agents of the state, upon which no court, adminis- 
trative or judicial, can pass. Sometimes, jurisprudence still admits 
the "Act of state" doctrine when the interests of the French for- 
eign relations are involved. The Civil Court of the Seine 1 has 
held, in fact, that it has no jurisdiction over the case. It states that 
the Civil Code (Art. 48) declared as legal all the acts of the Registrar 
General recorded by diplomatic and consular agents, but that such fact 
did not make civil status officers of these agents, that they remained ad- 
ministrative and diplomatic agents, and that their judgment and discre- 
tion should dictate their action in such matters. The French citizen 
abroad may benefit by their authority, but he has no legal right thereto. 

Upon appeal of the case to the Paris Court, the Prefect of the Seine, 
in the name of the Ministry of Foreign Affairs, maintained the same 
opinion, stating that the refusal of Minister Carteron, dictated by 
purely diplomatic considerations, was a political act without remedy in 
law. But the Court of Appeal, 2 on the contrary, affirmed the com- 
petency of the judicial courts, and sent the case back to the Court of 
the Seine for regular adjudication. The Prefect of the Seine then raised 

1 Decision of May 13, 1909. 

2 Decision of December 27, 1910. 



EDITORIAL COMMENT 961 

the point of conflict, and the case was submitted to the "Court for 
settling conflicts between French laws." 

We may observe that it is abnormal to see conflict arise in this matter. 
The French court for settling conflicts between French laws owes its 
origin to the existence of two kinds of jurisdictions, the judicial and the 
administrative. The reason for its existence is the necessity of assigning 
jurisdictions in case of positive or negative conflict, that is to say, where 
two courts of different order believe that they are both competent or 
where both deny competency to each other. But it is not its function 
to dispossess the judicial authority of a case for the adjudication of 
which the latter holds itself competent, nor to invest it with a jurisdic- 
tion which in its judgment it does not possess. The court for settling 
conflict between French laws might, therefore, have annulled deplano 
the point of conflict raised by the Prefect of the Seine, without carefully 
examining the case. It did not do so; it examined the case; and we may 
possibly rejoice for its doing so, for it adjudicated the case in a way con- 
trary to the opinion of the administration, by annulling the decree of 
conflict, basing its conclusion upon facts which weaken the arbitrary 
theory of the governmental act, and from the juridical point of view 
introduces some legality into the all too uncertain status of diplomatic 
agents. 

The text of the decision is as follows: 

The Court for settling conflicts between French laws, March 25, 1911 — 
In view of the fact that Rouzier, a French citizen, then residing at Port-au-Prince 
(Republic of Haiti) married on July 29, 1902, Blanche de Madelung, of German na- 
tionality, according to the laws of Haiti; that on Dec. 20, 1906, said marriage was 
dissolved by divorce; that in 1907, Rouzier and Blanche de Madelung desired to 
become reunited by marriage, and that because the laws of Haiti do not permit re- 
marriage of former husband and wife, they addressed themselves to the French 
Minister in order that the latter might perform the marriage ceremony; that the 
marriage ceremony was to take place at an early date, when on September 26, 1907, 
upon the appearance in a Port-au-Prince newspaper of a letter written by Rouzier 
in regard to second marriages between divorced husbands and wives, Carteron, then 
French Minister to Haiti, notified Rouzier the following day that his marriage would 
not be performed at the legation; that in consequence of this refusal, Rouzier brought 
suit against Carteron before the Seine Civil Court for damages in the sum of 50,000 
francs. 

In view of the fact that in the case foreseen by Article 48 of the Civil Code, diplo- 
matic agents act in the capacity of civil status officers; that, when as such they per- 
form a marriage ceremony, the act which they perform is, therefore, essentially of a 
civil character, both in object and in form; that, in consequence, in case of failure to 
perform the act or otherwise, after promise to perform this act had been given, the 
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action in damages to which this failure may give rise is within the competency of the 
judicial authority; that this conclusion, for the same reasons, is true also, whenever 
they refuse to accept to act; that, as in the matter under consideration, it matters 
little, when the intervention of the diplomatic agent is not contrary to the clauses of 
some treaty and his offices are not forbidden by local legislation, if the refusal to act 
is based upon considerations of a diplomatic nature; and even admitting that in this 
case the agent might have incurred a responsibility, yet to appreciate this responsi- 
bility lies exclusively within the sphere of the judicial authority; 

In view of the fact, therefore, that it was wrong, when after the decision of the 
Paris Court which declined to sustain his jurisdiction and attributed competency to 
the judicial authority in the suit instituted by Rouzier against Carteron, the Prefect 
of the Seine, raised the question of conflict of attributions; 

Decides: 

Art. 1. — The decree of conflict referred to above, rendered by the Prefect of the 
Seine, January 7, 1911, is hereby annulled. 

From this decision there results, first, that diplomatic agents, when 
administering the service of civil status, must be considered as real dip- 
lomatic agents, and that their administration, like that of the civil 
status officers in France, or in the Colonies, comes under the control of 
the judiciary. 

The control by the judiciary of the service of the civil status is fore- 
seen by Articles 49-54 of the Civil Code. It is foreseen for, whoever 
be the agents charged with the service, not only for the mayors in 
France, but for captains and masters of merchantmen, for officers of 
war-vessels, maritime commissioners, and consular and diplomatic 
agents. This control is applicable no matter what be the motives in- 
voked by the civil status agents in support of their acts. 

The Minister of Foreign Affairs maintained in the matter under 
discussion that the functions of the diplomatic agents constitute a 
separate, distinct whole, that in whatever capacity and whenever they 
act, they perform political or governmental acts, and that under the 
direction of the Ministry of Foreign Affairs they must be the sole judges 
of the opportunity of their acts. Governmental control would, there- 
fore, exclude any other control. The Minister added, moreover, that 
the consuls and diplomatic agents must respect the laws of the country 
to which they are accredited, under penalty of having their exequatur 
cancelled or of receiving their passport. Whatever the powers conferred 
upon them by their government, they can exercise these powers only with 
the condition that they receive the express or tacit consent thereto 
from the local sovereignty. And he finally added that it is even useful 
for the nationals that this should be so; for it is only by acting with dis- 
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cernment that the consuls and diplomatic agents may continue to exer- 
cise an authority which, having become embarrassing, would soon be 
withdrawn from them by the territorial sovereign. 

This argument has been refuted decisively by M. Chardenet, the legal 
adviser of the government. 

He said that it is not the quality of the officer which acts, nor the 
motives that he attributes to his act, which can modify the juridical 
nature thereof. The juridical character itself of a civil status act can- 
not be modified by external circumstances; it remains a civil status act, 
and he who performs the act, even though he belong to another branch 
of the government service, is a civil status officer in performing that 
act. As to considerations of a diplomatic nature, it is evident that they 
have been exaggerated. If between France and foreign nations treaties 
have been concluded which forbid consuls or diplomatic agents to per- 
form civil status acts within their sphere of operation, our agents shall, 
of course, abstain from such acts, and their refusal cannot become the 
cause of judicial proceedings before the French courts, because, the 
treaty having modified the national law, the agents can no longer be 
civil status officers, and, therefore, they do not refuse to perform an act 
within their competence. In like manner, if the law of the country to 
which they are accredited forbids their performing these acts, we must 
then predicate that the French law, promulgated in the ignorance of 
that foreign law, was not intended to come into conflict therewith, 
nor to expose our consuls and diplomatic envoys to having their exe- 
quatur cancelled or of receiving their passport. 3 But when neither 
treaties nor local laws forbid these acts, the diplomatic agents in the 
exercise of their civil status functions must be considered as real civil 
status officers and treated as such. 

It is not, therefore, in the discretion of diplomatic agents to perform 
or to refuse to perform a civil status act when there is no legal obstacle 
in the way. All officers are compelled to exercise their authority. Dis- 
cretionary authority is exceptional. The obligation of agents is, in par- 
ticular, very strict in regard to civil status acts. Their authority is 
"lieV' that is, definite and obligatory. A mayor may not, for any 
reason whatever, as for instance, for reasons of public order, refuse to 
perform a marriage. All he has to do in the premises is to look into the 
legal status of the future husband and wife. If this status is regular, 

8 See, for like statement of view, Hall, Foreign powers and jurisdiction of the British 
Crown, 1894, § 41. 
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he must perform the marriage; but he may take such police measures 
as he deems proper, if, for instance, he should apprehend popular dis- 
orders. Why should a diplomatic or consular agent be permitted to do 
what a mayor may not? The agent's activity is just as essential; for 
without it the French nationals might find it impossible to perform cer- 
tain acts which the French law says are proper. Of this, the present 
case is the best proof. 

The Act of State doctrine can, therefore, not cover the acts and the 
conduct of diplomatic agents appointed to perform the functions of 
civil status officers. The Minister of Foreign Affairs declared that, if 
in this case errors committed in the performance of the act had been ad- 
duced, the Act of State doctrine could not have been invoked, but that 
as for the refusal to perform the act, the diplomatic agent had a right to 
invoke it. The attorney for the government has not admitted this dis- 
tinction in the question of civil status acts, because the nature of the 
necessary act, whether performed or denied, cannot change, and be- 
cause, as already observed, the authority to perform the act is definite 
and obligatory. 

But it is certain that, in many diplomatic interventions, our juris- 
prudence still admits this theory and this distinction between the per- 
formance of the act and the refusal to perform it. Our jurisprudence 
admits it in questions concerning the protection which consular or dip- 
lomatic agents owe to our nationals abroad in matters of claims pressed 
against a foreign government for damages sustained by them; 4 in orders 
notified to a Frenchman to leave the country where he resides; 5 in 
decisions withdrawing from a foreign subject the benefit of French pro- 
tection, for instance, in the Orient; 6 and, in a general way, in questions 
concerning the interpretation of diplomatic conventions or in the ad- 
ministration of the relations of the French state with foreign states. The 
theory of the governmental act in these matters may, in cases of ur- 
gency, be defended, on the ground of the seriousness of questions that 
might arise therefrom, and also on the ground of the indefiniteness of 
certain diplomatic conventions. But, in our judgment, the power to 
invoke the Act of State doctrine should have as counterpart the obliga- 
tion to indemnify the nationals who suffer thereby. In the question of 

4 See, Decrees of the Council of State, Jan. 12, 1877, Dupuy; Dec. 23, 1904, Pou- 
jade. 
6 See, Decrees of the Council of State, Dec. 8, 1882, Laffon. 
6 See, Decrees of the Council of State, Feb. 12, 1904, Bachatari. 
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civil status acts, the same diplomatic motives could, anyhow, not be 
seriously invoked, and from the juridical point of view, it is inadmissible 
that civil status officers, no matter what their attributions in other 
respects, should claim the right to rid themselves of their professional 
obligations. The decision of the Court of Conflicts must, therefore, 
be approved in all points. 

THE CERRUTI ARBITRATIONS * 

For twenty-five years, from 1885 to 1911, the Cerruti case in its vari- 
ous phases was a thorn in the side of Colombia and Italy; diplomatic 
relations between the two countries were severed at times by reason of 
this case, and on at least two occasions Italian warships prowled in 
Colombian waters and forced compliance with Italian demands. The 
case itself was referred to the mediation of Spain, a mixed commission 
sat at Bogota for its consideration, the President of the United States 
rendered an award in 1897, twelve years after the difficulty arose, but 
the case dragged on for a second period, this time some fourteen years, 
until it was finally settled, it is to be hoped, by the award of an arbitral 
commission at Rome on July 6, 1911. 

The miserable affair is perhaps the best argument that could be made 
for a true permanent court composed of judges and permanently in 
session, for the questions were purely legal and could have been referred 
at the very beginning to an international court if one had existed in 
1885, and the court could have rendered a decision in the course of a 
few months by the application of a few principles of law, thus saving 
Colombia from the humiliation of naval pressure and Italy from the 
greater humiliation of coercing a weaker state, for, in the language 
of John Bright, "force is no argument." 

However, the purpose of the present comment is neither to commend 
nor to censure one party at the expense of the other, for neither seems 
wholly free from blame, but briefly to state the case with reference to 
the documents printed elsewhere in the Journal, so that the reader can 
obtain a tolerably clear notion of the facts and principles involved and 
satisfy himself that the dispute was a proper one for a court of law. The 

1 See Bureau's Conflit Italo-Colombien (Affaire Cerruti), 1899 (strongly Colom- 
bian); Darras' Certains Dangers de I' arbitrage international in the Revue ginirale de 
droit International Public, for 1899, pp. 533-552; Hagerup's Affaire Cerruti — Sen- 
tence Arbitrate de 6 Juillet 1911, ibid,\9\2, pp. 268-274. 



